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the federal Constitution agreed to be bound by it, 15 and are as 
much controlled by Article V as by any other provision. 

Recognizing this principle, the Supreme Court of Maine in an 
opinion 16 rendered since that in the principal case, has held that 
the question is not one to be decided by the states, but is entirely 
governed by the federal Constitution, that "legislatures" as used in 
Article V means the legislatures and not the legislative power of 
the respective states. It must be admitted that under Article I, 
section 4 of the federal Constitution, providing that the times, 
places, and manner of holding elections for senators and representa- 
tives shall be prescribed in each state by the legislatures thereof, 
subject to alteration of such regulations by Congress, an act 
passed by the legislature of a state, dividing it into congressional 
districts and providing for the election of representatives to Congress 
therefrom, may be referred to the people of the state. 17 But as 
pointed out by Justice Parker, in a vigorous dissenting opinion in 
the principal case, there is a marked distinction between the legisla- 
tive power reserved in Article I, section 4, and that reserved in 
Article V. "The former is the enactment of law, the prescription of 
a rule of conduct by the sovereign legislative power of the state, sub- 
ject of course to be superseded by laws which may be enacted by 
Congress, but nevertheless within itself an act of legislation, com- 
pleted or to be completed by the sole legislative power of the 
state ; . . . . The latter is but the casting of the vote of the state 
and its people upon the question of amending the Constitution of 
the United States in the manner provided for by the terms of that 
instrument — a question not of state legislation but of national 
legislation in which each state has but one vote." 

H. S. J. 



Deeds: Restriction on Alienation and Use of Property: 
Prohibition of Sale to Japanese or Negroes. — In the case of 
Title Insurance Company v. Garrott, 1 it was held that a provision 
in a deed stipulating that if the grantee leased or sold any portion 
of the premises to any person of African, Chinese or Japanese 
descent before January 1, 1925, the title should revert to the 
grantor or his heirs, was void as a restraint on alienation repugnant 
to the interest created under section 711 of the Civil Code. 2 

It is, of course, past dispute that a total restraint on alienation 
in a deed purporting to convey a fee simple is void, 3 but as far as 

16 Dodge y Wolsey (18SS) 18 How 331 15 L g^ 4QJ 

16 In re Opinion of the Justices (1919) 107 Atl. 673. 
"Davis v. Hildebrant (1915) 241 U. S. 565, 60 L. Ed. 1172, 36 Sup. Ct. 
Rep. 708; State v. Polley (1910) 36 S. D. 5, 127 N. W. 848. 

i (July 10, 1919) 29 Cal. App. Dec. 200, 183 Pac. 470. 

2 "Conditions restraining alienation when repugnant to the interest cre- 
ated are void." 

3 John Chipman Gray, Restraints on Alienation of Property §§ 13, 23. 
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partial restraints are concerned the authorities are by no means in 
accord. Although not always observed by the courts, there seems 
to be a distinction between restraints qualified as to persons and 
those merely limited in time. The majority of American courts 
hold that a restriction against selling or leasing to certain specified 
persons or a certain class is good, 4 although on this point there is a 
hopeless conflict. 5 The English courts are apparently quite liberal 
in enforcing these partial restrictions on alienation and the courts 
will give effect to them except where all alienation is substantially 
restricted. 8 On the other hand, a restraint absolute as to persons, 
however limited in time, is usually held to be invalid. 7 The strict 
view of the Garrott case that any restriction on alienation is void 
in a grant of a fee simple, is supported by some authority, 8 but 
until this decision there has been no holding in California directly 
on the point, although several earlier cases contain dicta to that 
effect. 9 This case seems to be a reasonable interpretation of the 
code section, the specific language of which leaves little room for 
qualification — and is certainly the more practical rule — the other 
view being admittedly difficult to apply. 10 It solves much of the 
difficulty to hold that any and all restraints on alienation, partial 
or total, necessarily deprive the granted estate of an incident insep- 
arably inherent in it and as such are void. 

If the restriction is a restraint on alienation that is against 
public policy, it is generally held to be immaterial whether it be 
constructed as a condition subsequent, a covenant or a limitation 
over conditional upon a sale to persons in the prescribed class. 11 
On a question depending on public policy, the technical form of 

*Gray, Restraints on Alienation § 279; Koehler v. Rowland (1918) 275 
Mo. 573, 205 S. W. 217; Queensborough Land Co. v. Cazeau (1916) 136 La. 
72A, 67 So. 651, L. R. A. 1916B 1201, Ann. Cas. 1916D 1248 (two decisions 
squarely opposed to the principal case) ; Cowell v. Springs Co. (1879) 100 
U. S. 55, 25 L. Ed. 547. Semble. 

s See 2 Tiffany on Real Property § 500. 

6 Doe v. Person (1806) 6 East. 172, 102 Eng. Rep. R. § 1253; In re Maclay 
(1875) L. R. 20 Eq. 186; Gray, Restraints on Alienation § 41; but see Att- 
water v. Attwater (1854) 18 Beav. 330, 52 Eng. Rep. R. § 131. 

* Mendelbaum v. McDonell (1874) 29 Mich. 78, 18 Am. Rep. 61; O'Con- 
ner v. Thetford (1915) 174 S. W. 680 (Tex. Civ. App.) ; Maniere v. 
Welling (1911) 32 R. I. 104, 78 Atl. 507, Ann. Cas. 1912C 1311; but see 
Harkness v. Lisle (1909) 132 Ky. 767, 117 S. W. 264 in which a restraint 
"for a reasonable time" was held valid. 

8 Barnard's Lessee v. Bailey & Kettlewood (1836) 2 Harr. (Del.) 56; 
and see 4 Kent's Commentaries 131 : "It is very questionable whether such a 
condition would be held good at this day." 

9 Murray v. Green (1883) 64 Cal. 363, 28 Pac. 118; Maynard v. Polhemus 
(1887) 74 Cal. 141, 15 Pac. 451; Prey v. Stanley (1895) 110 Cal. 423, 42 Pac. 
908; Bonnell v. McLaughlin (1916) 173 Cal. 213, 159 Pac. 590. 

10 Finlayson, P. J., in the Garrott case, supra, "If the continuation of the 
estate be made to depend upon his not selling or leasing to persons of African, 
Chinese or Japanese descent, it may be made to depend upon his not selling 
or leasing to persons of Caucasian descent or to anybody but Albinos from 
the heart of Africa or blond Eskimos." 

111 Gray, Restraints on Alienation §§ 12, 29 (a) ; Title Guarantee & Trust 
Co. v. Garrott, supra, n. 1 ; Prey v. Stanley, supra, n. 9 ; Diamond v. Rotan 
(1910) 58 Tex. Civ. App. 263, 124 S. W. 196; Potter v. Couch (1890) 141 
U. S. 296, 315, 35 L. Ed. 721, 11 Sup. Ct. Rep. 1005. 
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putting an end to the estate upon alienation should not be material, 
but it is hard to agree with the dictum in the principal case that a 
"conditional limitation" is "equally within the condemnation of the 
common law and code". Section 711 is silent as to covenants or 
limitations over, and while it may be sound policy to include these 
forms of restriction in the forbidden class, the statute apparently 
does not authorize it. In passing, it may be observed that under 
the provisions of sections 767-769 and 772-778 of the Civil Code, 
there are only two kinds of future interests in law — remainders and 
reversions. The phrases "conditional limitation" and "executory 
devise" are inappropriate in a state where the existence of the 
Statute of Uses is denied. This,- however, is a mere matter of 
terminology. 

The rule against the validity of restraints on alienation does not 
apply to restrictions on the use of property conveyed. While it is 
true that any restraint upon the use of the property is inconsistent 
with the ownership in fee simple absolute, yet such restrictions are 
universally upheld as long as the beneficial enjoyment of the 
estate is not materially impaired. 12 The only restriction on this 
right is that it shall be exercised reasonably with a due regard for 
public policy and without creating an unlawful restraint in trade. 
For example, a prohibition of the use of the premises in certain 
noxious businesses or selling intoxicating liquors will be given 
effect. 13 The Supreme Court has recently handed down a decision 14 
based upon this theory which would seem to go a long way toward 
nullifying the effect of the principal case. 

In this case there was a condition in a deed that the property 
should not be sold or rented to any person other than of the 
Caucasian race before January 1, 1930, "nor shall any person or 
persons other than of the Caucasian race be permitted to occupy 
said lot or lots". The court held that the condition against the 
rental or sale was a restraint on alienation and void, following the 
Garrott case, but that the condition that the property should not be 
occupied by persons other than Caucasians was not a restraint on 
alienation, but on the use of the property and valid. It seems 
obvious that the effect of this decision is to authorize indirectly 
what the earlier case prohibits. An "occupier" contemplated by 
such a provision is, generally, if not necessarily, a person holding 
possession as a tenant or a grantee. A tenant even from month to 
month or at will is, under sections 761 and 765 of the Civil Code, a 
partial alienee. It may well be doubted whether when the "use" 
amounts to an exclusive occupation of the land it is not a tenancy. 

12 Firth v. Marovich (1911) 160 Cal. 257, 116 Pac. 729, Ann. Cas. 1912D 
1190; Wakefield v. Van Tassel (1903) 202 111. 41, 66 N. E. 830, 95 Am. St. 
Rep. 207 and note, 65 L. R. A. 511; Papst v. Hamilton (1901) 133 Cal. 631, 
66 Pac. 10; Cowell v. Springs Co., supra, n. 4. See 18 C. J. 361 ; 8 R. C .L 1116. 

13 But if the intent is to secure a monopoly in the business by the grantor, 
it will be held invalid. Cf. Burdell v. Grandi (1907) 152 Cal. 376, 92 Pac. 
1022, 125 Am .St. Rep. 61, 14 L R. A. (N. S.) 909. 

"Los Angeles Investment Co. v. Gary (Dec. 11, 1919) 58 Cal. Dec. 538; 
but see dissenting opinion of Angelotti, C. J., in order denying a new trial, 
59 Cal. Dec. 85. 
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The court very properly held that the restrictions in the deeds 
involved in these cases could not be attacked as unconstitutional. 
The fourteenth amendment applies only to action by the state, not 
to the contracts of individuals. 14 While it is true that it limits not 
only the action of the legislature, but also that of the courts, 16 a 
court decision merely giving effect to a private contract is not in 
violation of the constitution. 17 H. A. B. 

Sales: Conditional Sale: Effect of Suit for Install- 
ments. — The rule is established in SUverstin v. Kohler and Chase 1 
that suit for installments due under a conditional sale will not vest 
title in the vendee. The installments referred to do not include 
the final one, and this case recognizes the general rule in California 
and many other jurisdictions that suit for the entire price will vest 
title.* This case is of great practical importance to all "installment 
houses", allowing them to sue for each installment (save the final 
one) as it becomes due, without jeopardizing the right to retake 
the property. The contract in question was in form a lease with 
the privilege of purchase for one dollar after fulfillment of the 
terms and conditions of the lease. Only twenty dollars was paid. 
The vendor sued for installments then due amounting to one 
hundred and forty dollars and secured judgment. Neither the 
judgment nor subsequent installments were paid, and the piano 
was later taken by the vendor. The vendee sues for conversion, on 
the theory that the former suit had the effect of vesting title in 
him. Held, that the prior action did not have such effect. 

The doctrine thus established is supported by considerable 
authority in other jurisdictions. 8 The theory of the courts in these 

15 See Los Angeles Investment Co. v. Gary, supra, n. 14; Slaughterhouse 
Cases (1872) 16 Wall. 36, 21 L Ed. 394; U. S, v. Cruickshank (1875) 92 U. S. 
542, 23 L. Ed. 588; Virginia v. Rives (1879) 100 U. S. 313, 25 L. Ed. 667; 
Hodges v. U. S. (1906) 203 U. S. 1, 51 L. Ed. 65, 27 Sup. Ct, Rep 6. But 
cf. Gandolpho v. Hartman (1892) 49 Fed. 181, 16 L. R. A. 277, holding 
a covenant not to rent property to a Chinaman in violation of the fourteenth 
amendment. 

16 Queensborough Land Co. v Cazeau, supra, n. 4. 
" See L. R. A. 1916 B 1208, note. 

» (Aug. 18, 1919) 58 Cal. Dec. 138. 183 Pac. 451. „ „ „ , 

* Parke v. White River Lbr. Co. (1894) 101 Cal. 37, 35 Pac 442; Holt 
Mfg. Co. v. Ewing (1895) 109 Cal. 353, 42 Pac. 435j Smith v. Barber 
(1899) 153 Ind. 322, 53 N. E. 1014; Skoog v. Mayer Bros. (1913) 122 
Minn. 209, 142 N. W. 193; Stewart & Holmes Drug Co. v. Ross (1913) 
74 Wash. 401, 133 Pac. 577; Waltz v. Silviera (1914) 25 Cal. App. 717, 
145 Pac. 169, commented upon at 3 California Law Review, 166; Frish v. 
Wells (1909) 200 Mass. 429. 86 N. E. 775, 23 L. R. A. (N. S.) 144 and note. 
The theory of the courts in these cases is that suit for the total price is 
inconsistent with any action to recover possession; Jhat plaintiff could 
elect which remedy he would pursue, but could not have both. Therefore 
if suit for the price be the remedy elected, in effect the title is vested in 

the vendee. _ „_ % 

» Ratchford v. Cayuga Cold Storage & Warehouse Co. (1913) 159 App. 
Div. 525, 145 N. Y. Supp. 83, affirmed (1916) 217 N. Y. 565, 112 N. E. 447; 
Haynes v. Temple (1908) 198 Mass. 372, 84 N. E. 467; Russell v. Martin 
(1919) 122 N. E. 447 (Mass.) ; 63 University of Pennsylvania Law Review, 
695; 15 Columbia Law Review, 556, characterizing as sound the holding in 
Franklin etc. Furniture Co. v. Knickerbocker Land Co. (1915) 53 N. Y. 



